— No.12,723 SERVED BY MAIL 
IN THE FEB 27 195) 


- Y ' AFFIDAVIT OF SERVICE 
‘ United mlites tue tactiony 


Court of Appeals 


For the Ninth Circuit 


? 


Unirep Srares ex rel. 8. Roberts, 8S. 
Rowers, 

Appellants, 
Ws. 


Tue WesteERN Paciric Rattroap Com- 


PANY, 
appellee, 
JoHN Dor Nos. 1 to 40 
JaNxE Does Nos. 1 to 10, 
Defendants. 


Brief for Appellee 


Ce Dooiinc 


526 Mission Street 
San Francisco 5, California 


attorney for Appellee 
NE, Dunne & PHELPS 
3 Montgomery Street 


ee "Ce 
» PARKER PRINTING COMPANY, 180 FIRST STREET, SAN FRANCISCO 


SUBJECT INDEX 


temnent of Jurisdiction, Pleadings and Proceedings Below.. 1 


TG 


I. Judgment May Be Affirmed on Grounds Not Relied 
PCCM MEI SITICt COUN ccc cceeceeceseecreerninciceemmnncnen LO 


Il. The District Court Correetly Dismissed the Aetion as 
Based Upon Evidenee or Information Already in the 
Possession of the United States and Its Agencies, Of- 
Coos pial Iori DC) 2a eae 14 


a. Knowledge of the District Court from Prior Pro- 
PORTING os eet oh eel er 16 


B. Knowledge of the Bureau of Interna! Revenuc........ 19 


C. No Requirement 'That Government Proseeute so 
Tore as Ih TEES 1G ae). eh Face ene er 25 
Do = 


II. Present Action Required Authorization by Comnis- 
sioner of Internal Revenue and Attorney General......... 31 


IV. The Complaint Does Not Allege Facts on Which Appel- 
fee Gan Be Held Liable Under 31 U.S.C.A. § 2381... 32 


V. Faet That Appellee Did Not Serve Appellant with 
Reeords of Prior Proceedings in Same Court Does Not 
ee GGL CM CGT OUING EOI MEMSV CTSA Lene ceecc nn cscenseecssceeeseccceemes 36 


rr oi neecccnsernncsvnnteneetsonerstuttbomressseeeestseons 


TABLE OF AUTHORITIES CITED 


Pages 
CASES 
Bell vo Morles, 228 red. G28 (9 Gir. J815)_ 33n 
Boatmen’s Nat. Go. v. M. W. iikins & Co., 63 F 2d@ideG@ 
Cir@i033) 2 a 
a ne Siar bute Neen: Co, “169 2d 433 (9°Cimg 
aa ¥. Coimiicsioner ‘of es Rae, 43 I’.2d 509 (3 Cir. 1930) ee 
Cahill v. Curtiés-Wirieht Gorp., 57 I’. Supp. 614 OWA) hae 
SEIN) ote ceeds de cycsceeacceectce astcse Oe vee ee Pape lin 
Davis v. State Bank of Woodstock, 151 F.2d 180 (7 Cir. 
5S) eee Pee ee MN Re Nea 11n 
C. be Denning & Co. v. Sunerest Lumber Co., oi 2d 945 (4 
Faweett v. Sun Life Assur. Co. of Canada, 135 F.2d 544 (10 
Mme 3) | anne tk ee a OM TM 33n 
Flanigan v. Security-First Nat. Bank, 41 F. Supp. 77 (8.D. 
Or Gf aes GS 2 5 es enn eR GEMNMNE Re TN lin 
ileteher vy. Tomes, 105 F.2d°08 (D.CuCir. 1939)... 11n 
Glegon vo Thawe2oteed) a710%(2eCir. WONG)... ene 3an 
Johnson v. Thomas, 16 F. Supp. 10138 (N.D. Tex. 1936)... on 
Laneaster vy. United States, 153 F.2d 718 (1 Cir. 1946)... 20m 
LeClair y. Swift, 76 F. Supp. 729 (E.D. Wis. 1948)... ae 
Luékine ss: Delano, We Peder (D.C. Cir, 1991)... eee lln 
l.. Melrine Co. v. Silverman, 121 F.2d 181 (9 Cir. 1941). . 
MeCampbell v. Warrieh Corp., 109 F.2d 115 (7 Cir. 1940), 
e@ri. dé. 310 U.S. G31, O4 Li, TELO Veewomne:. eet. . dit 
Menchin v. Walley, 103 Peed 967 (5 Cir. 1939) (cane “dem 
308 U.S. 572, 84 L.Ed. 480)... le a 
Mutual Life Ins. Co. of New York v “pias. VW 3 v7 5S. 32 af 
440 1.Fd. 1088 tee s 33n 
National Fire Ins. Co. v. Thompson, 281 U.S. 331, 74 Led. 
SSI (1980) —— 2(n 
Newport) News Shipbuilding & ee Gi vy. Sehaufiler. 
B08 U.S. Gi) 52 L.Ed. 649 (1938) Mn 
Nortz v. United a, 298 US. 317, 79 Tied. 907 (185s 1In 


TABLE OF AUTHORITIES CITED lil 


Pages 
fom veemellonet I. Supp. 947 (W.D. Pa. 1983) senmncmeten...: 3 
Betersen v. Coast Cigarette Vendors. 131 F.2d 389 (9 Cir. 
1943) . ee 1 
Pevely Dairy £106. i ee Sanita ne, rr 123 ¥. 2d le 9 ce 
W941) . — . 
Prickett v. Meersalidated Shetidgns. Cie “180 PF. Dd 8 (9 
m. G. Reeves Steel Const. Co. v. Weiss, 119 F.2d 472 (6 Cir. 
1941) (cert. den. 314 U.S. 677. 86 L.Ed. 541)... Ba 26n 
Rishel v. Pacifie Mut. Life Ins. Co. of California. 78 Pp. 2d 881 
i) (oct INTE) pe cc rr ene nONE Tn 
sectt v. Most Worshipful Grand Lodge of Free, Ancient and 
Breeccmmed eylasons, 23 F.2d 991 (D.G. Cir. 1927)... 10n 
Meera ier, o2 F.2d S64 (9 Cir, 1929) oe 10n 
eee orone, 136°F 2d 761 (D.C. Cir. 1943). 20n 


Tennessee Gas Transmission Co. v. Bayles, 74 I. Supp. 258 
Town of South Tneson v. Tueson Gas. Eleetric Light & 


Bitemcreo., VE EF 2Qcl S47 (9 Cir, LOGS) ccc ccsccsccrssessnesteccsemeesee 14 
Berachitinan v. Connelly, 106 F.2d 501 (6 Cir. 1939). jon 


United States v. Baker-Loeckwood Mfg. Co., 188 F.2d 45 (8 
le, Sc) cone rr SE 30 
United States ex rel. Brensilber v. Bauseh & Lomb Optical 
Boeetel 2d oto (2 Cir. 1942) (aff’d $20 TS. 711, 38 


Jt, 2) nn... 32 
United States v. Cleveland P. & E. R. Co.. 42 F.2d 413 (6 

i HORI lc, Sener eereiere sos | 23n 
United States ex rel. Coates v. St. Louis Clay Produets Co.. 

reo. 902NCn.DAMo. 1946)... nce 20 


inited States y. Cooper Corp., 312 U.S. 600, 85 L.Ed. 1071 
United States v. Eleven Certain Pareels of Land in Tulare 
Sounty, California, 45 F. Supp. 259 (S.D. CGahf. 1942)... 21 
United States ex rei. Kessler v. Mereur Corp., 83 F.2d 178 (2 
me936) (cert. den. 299 U.S. 576, 81 L.id, 424)... 8 
Mnited States v. Mayerhofer, 56 F. Supp. 252 (8.D. Calif. 
Fc crepbneinone et enn sco oe 1 eR Zon 


ie 
oS. 


iv TABLE OF AUTHORITIES CITED 


Pages 
United States ex rel. McLaughlin v. American Chain & Cable 

@o.. G2 Supp. 302 (8. DANY. 1985)... eC 
U viitgtl States ex rel. Meyer Salzman vy. Salk: ant & Salen Ine., 

a F. Supp. 196 (S.D. BY. Ws )2. = wee 
United States vy. Pink, 315 U.S. 303, 86 t Ed. 796 (1942)... . 206i 
United Btates v. Rippetoe, 178 F.2d 735 (4 Cir. 1949)... ae 19n 
United States Hoffman Machinery Corp. v. Lauehli, 150 Ie.2d 

SOU (S ee 1S ae. eo eee 20n 


Verde River Irr. & Power Dist. v. Salt River Valley Water 
lisers Ass'n, 94 2d 936 (9 Cir. 1935) 26 


eect ass eee see sain irae ayia ease mess wens ate ee _ 


Western Pacifie R.R. Corp. v. Western Pacifie R.R. Co., 85 
I, Supp. 868 (NvD. Calif. 1949)... ed, 16, 17, 17 nee 


aaa aa... i « 


Zavine ¥. Strauss Co., 30 2d 313 (Gir 1929) .2..... ee 11n 
Zeligson v. Hartman-Blair, Ine., 126 F.2d 595 (10 Cir. 1942). Tie 
Zell vy. Bankers’ Utilities Co., Inc., 77 F.2d 28 (9 Cir. 19385)... 21n 


STATUTES 
Bankruptey Act, § 77 a U.S .CEs 205) 25 


96 17.8.C.A. §23(2) (4)... es 
EG, ee 21 
DR MLESSL AMIR ea. ho operate ere ale 15, 15n, 16, 23, 85 
SR CS 19n, 20n 
26 U.S.GUR. § 8780. ccccnnernnnenennrnenen dg, 18, 18, 20 
TO! 
28 IS.Ca. § 1294 3 

7 


23 U.S.Ga Ye1li 3 


cual) PSG SN || ae caer een 1. In, 2, 3, 13, 14. 15,24, 253 
31. 32, 33, 36,37, Appendia 
31 VS.GIN, SEB Bie. cee cic cal, In, 2, 3.12, 12 
30, 31, 37, Appendix 2, 6 
Bi Wes. GaN Bisco escent war ols In, 30, 31, Appar 
31 Va Gy, er ~1, In, 30, 31, Appendix 6 


OS ns ciiesthensvons osstnnsts eT In, 30, 31, Appendix 6 
Rew, tates 3214 ee, 


Tras. “awe, WOME S 232 (1) ce Se... = oe | 
Rules of Practiee, Distriet Court (N. D. ‘Calif. %. 3 (ny (2 ) . 2s 


LY? Mfr, IT? 


Mo. 12725 
xan 
United States 
Court of Appeals 


For the Ninth Circuit 


Unirep States ex rel. 8. Roberts, 8. 
RoseERrs, 
Appellants, 


Vs. 


‘ue Western Pacrric Rarmroap Com- | 


PANY, 
Appellee, 
JoHn Dor Nos. 1 to 40 


JANE Doss Nos. 1 to 10, 
Defendants. 
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STATEMENT OF JURISDICTION, PLEADINGS 
AND PROCEEDINGS BELOW 


This is a gui tam action brought in the District Court of 
the United States for the Northern District of Califorma 
under 31 U.S.C.A. §§231-233, 2351 by the appellant, on be- 


1The complaint alleges that the action is brought under 31 
U.S.C.A. §§ 231-235. §234. however, was repealed on December 23. 
1943, c. 377. §2, 57 Stat. 609. The text of these sections, both before 
and after the amendments of December 23. 1943, appears in the 
appendix. 
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half of himself and the United States, to recover penalties 
and double damages allegedly sustained hy the United 
States as a result of the filing of ‘‘lraudulent’’? income tax 
and excess profits tax returns by the Western Pacific Raik 
road Corporation, former owner of all the capital stock of 
the Western Pacifiv Railroad Company, appellee herein, 
with the Bureau of Internal Revenue. 

The complaint was filed on February 24, 1950* (R 2). 
Thereafter appellee moved to dismiss the action on three 
crounds: (1) that the action was one for the recovery of 
taxes and penalties, and it did not appear from the com- 
plaint that the action had been authorized or sanctioned 
by the Conmnissioner of Internal Revenue, or that the At- 
torney General had directed that it be commeneed. as re- 
quired by 26 U.S.C.A. $ 374077 (2) that the complaint, ag 
amended, failed to allege any facts from which it could 
be held that appellee had done or failed to do anything 
which would render it lable for any of the penalties, pay- 
ments, forfeitures, or damages provided for in 31 U.S.C.A, 
§ 251; (3) that the suit was based upon evidence and in- 
formation in the possession of the United States, and of 
agencies, officers and emplovees thereof, at the time that 
the suit was brought, so as to deprive the District Court 
of junsdiction over the action under the previsions of 31 
U.S.C.A. § 232(C), and that all matters of fact alleged im 


“Although the complaint alleges that the ineome tax returns 
were ‘fraudulent,’’ sueh allegations are mere conelusions of Jaw, 
not supported by allegations of fact in the remainder of the come 
plaint. See pp. 11, 33-36, mfra. 


“On April 28, 1950, the United States filed a statement of none 
appearanee (R65), and on June 28, 1950, appellant filed in open 
court a ‘supplement to eomplaint’’ (R 62). 


See p. 31, infra, 
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the complaint as amended were matters of public record 
(R 66-68). The District Court granted the motion to dis- 
muss on the last mentioned ground. fn its order of dismis- 
sal, the District Court expressed the opinion that the com- 
plaint alleges sufficient facts from which it can be held that 
the appellee had ineurred liability under 31 U.S.C.A. § 231. 
The court found it unnecessary to rwe upon the question 
of whether or not the suit must have been authorized or 
sanctioned by the Commissioner of Internal Revenue or the 
Attorney General under the provisions of 26 U.S.C.A. 
§ 3740 (R 87-88). 

On October 18, 1950, the District Court entered a judg- 
ment of dismissal and on October 23, 1950, appellant filed 
a notice of appeal to this Court (R 90). Jurisdiction of the 

District Court to entertain and dismiss this action is con- 
red by 31 U.8.C.A. $232. Jurisdiction of this Court over 
ithe appeal is conferred by 28 U.S.C.A. §§ 1291, 1294. 


STATEMENT OF FACTS 

Incorporated into the complaint and made a part thereof 
by reference is the opinion of Judge Goodman in Western 
Pacific Railroad Corporation v. Western Pacific Railroad 
Company, 85 F. Supp. 868 (N.D. Calif. 1949) (R&R 21). The 
defendant in that case is also the appellee in the case at 
bar. A portion of Judge Goodman’s opinion will serve to 
acquaint the Court with the background of the present pro- 
ceeding: 

‘*Plaintiff is The Western Pacifie Railroad Corpo- 
ration; its subsidiary was Western Pacific Railroad 
Company, an operating railroad Company, herein re- 
ferred to as the ‘debtor’; defendant, the reorganized 
subsidiary, is The Western Pacifie Railroad Company. 
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‘Plaintiff corporation, a so-called holding company, 
from 1916 to April 50, 1944, owned all the outstanding 
capital stock of the debtor. For some vears prior 6 
1935, the financial condition of the debtor had heen 
steadily worsening. In 1935 it filed a petition under 
Section 77 of the Bankruptcy Act, 11 U.S.C.A. § 26% 
and this Court in that vear placed its affairs in the 
hands of trustees. Thereafter a plan of reorganization 
was proposed and in 1939 it was approved by the In- 
terstate Coumneree Commission. 233 I.C.C. £09. Inter 
alia, it was determined in the plan that the capital 
stock of the debtor owned by the plaintiff was without 
equity or value and that plaintiff and its stockholders 
therefore were not entitled to participate in the plan. 
In 1940 this Court approved the plan of reorganiza- 
tion, including approval of the findings of the Inter 
state Commerce Conmission as to the worthlessness 
of the plaintiff’s equity. The Cireuit Court of Appeals 
(now Court of Appeals) of the Ninth Cirenit reversed 
in 1941, 124 F.2d 136. In 1943 the Supreme Court re= 
versed the Cirewit Court and affirmed the order of the 
District Court. Ecker v. Western Pac. R. R. Corp., 318 
US. 448, 63 S.Ct. 692, 87 L.Ed. 892. It there considered 
and rejected the contention of the plaintiff that it 
should have the right to participate in the plan be- 
cause of recent increased earnings of the debtor. 318 
U.S. at pawes 508, 509, 63 S. Ct. at pages 723; 72am 
Thereafter, the plan of reorganization was, in accord: 
anee with the statutory provisions, 11 U.S.C.A. § 208 
(ce), submitted to the creditors, and, after their ap- 
proval, the plan was confirmed on October 11, 1948, 
by this Court. The reorganization committee des- 


[Court’s Footnote 1]. See Jn re Denver & R. GW. R. Co. 1 


Cir. 150 F.2d 28 and Reconstruction Finance Corp. v. Denver & 
R. G. BR. @o., 828 WS. 495, 66 5.01, 182, 90 Led. 1400. sha 
shilar holdings upon similar contentions were made. 


~ 


2) 

ignated in the plan of reorganization, instead of forn- 
ing a new corporation, determined to use the corporate 
structure or shell of the old company (debtor) and 
to execute the plan of reorganization by revesting its 
former properties in the reorganized company, i.e. the 
defendant. On November 22, 1943, an agreement was 
made between the plaintiff, its secured creditors and 
the reorganization committee wherein a modus of re- 
vesting was set up. Among other things, the plaintiff 
agreed therein to transfer all of its stock in the debtor 
to the reorganization committee. This agreement was 
approved by this Court, in December 1943. The trans- 
fer of the stock was not actually made until April 1944 
because of an unsuccessful litigative’ attempt to pre- 
vent the same. During the period of years in which the 
plaintiff was the owner of all the outstanding stock of 
the debtor, plaintiff had followed the practice of filing 
consolidated or affiliated income tax returns, in which 
it had reported the earnings of the debtor as well as 
other affiliated companies, which the plaintiff wholly 
or partly owned. The amount of taxes paid by the 
plaintiff pursuant to such returns was allocated among 
the various subsidiary companies having taxable in- 
come in proportion to the amount of such taxable in- 
come. The practice of filing the consolidated returns 
continued throughout the reorganization period. The 
returns, during the reorganization period, were pre- 
pared by the employees of the debtor and signed by 
the president of the plaintiff corporation, although 
they were never subinitted to its board of directors for 
approval or consideration. 

‘(During the vear 1942, the debtor made substantial 
net earnings. Neither plaintiff, nor any of its other 
subsidiary companies, had any earnings during 1942. 


[Court’s Footnote 2]. Bryan v. Western Pac. R. Corp., Del. 
Ch. 1944, 385 A.2d 909. 


6 


A consolidated return was filed for the year 1942 in 

which the tax liability, due to the earnings of the debt- 
or, was $4,144,828. Later in 1948, after the filing of the 
1942 return and payment of the tax, the tax attorneys 

for defendant ‘discovered’ Section 123 of the Revenue 
Act of 1942. 26 U.S.C.A. § 23(¢) (4). They proposed 
what they denoted a ‘paradoxical’ theory, by which the 
worthlessness of the plaintiff’s stock (which had cost 
the plaintiff some $75,000,000) in the operating rail- 
road company (debtor) might be availed of as an off- 
set to the operating income of the debtor and thus re- 
sult in a net loss and no tax obligation. Further, their 
theory was that part of this $75,000, si loss in 1948, 

eould be ‘earried back’ to 1942, §$ 122(b)(1), @ 
U.S.C.A. § 122(b) (1), and part could be ‘earned over 

to 1944. Section 122(b)(2) of the Internal Revenue 
Code, 26 U.S.C.A. $ 122(b) (2). Thereupon a claim for 
refund of the amount of tax paid tor 1942 was filed in 
the name of the plaintiff. Operations of the debtor 
during 1943 and up to April 30, 1944 were increasingly - 
profitable and, except for the offset of the capital stock 
loss of the plaintiff itself, would have called for the 
payment of some $17,000,000 in income taxes. So the 
tax attorneys caused the filing of consolidated tax re- 
turns for 1948 and for the forepart of 1944 in the 
name of plaintiff, in which suffeient portions of the 
$75,000,000 stock loss were used as offsets against the 
operating accounts for these years, so as to show no 
net income. The validity of the offsets was questioned 
by the Commissioner of Internal Revenue and confer- 
ences were had between the tax counsel for the defend- 


[Court’s Footnote 3]. ‘Stock in affiliated corporation. For the? 
purposes of paragraph (2) stoek in a corporation affiliated with 
the taxpayer shall not be deemed a capital asset.’’ Subsection 4+ of 
§23 (2). By this sibseetion, losses resulting from worthlessness | 
of stoek of an affiliate became operating losses instead of eapital | 
losses as theretofore. 


( 
ant and the Commissioner. As a result, a tax settle- 
ment was made with the Comiissioner whereby, in 
consideration of the withdrawal of the claim for re- 
fund, the Commissioner accepted and approved the 
foomnse * * 

‘‘Subsequent to the filing of the claim for refund 
of the 1942 tax paid, and the filing of the consolidated 
tax returns for 1945 and part of 1944, and after nego- 
tiations for the settlement of the entire tax issue with 
the Commissioner of Internal Revenue had started, the 
plaintiff, on October 10, 1946 filed its bill of complaint 
in equity herein. In substance the bill of complaint 
recited the filing of the claim for refund, the cominence- 
ment of the negotiations for the approval of the con- 

| solidated returns and prayed that the Court settle the 

| proprietary rights of the plaintiff and the defendant 

! in the tax saving involved. It was further praved that 
funds equivalent to the tax savings be placed in the 

custody of the court for proper and equitable distri- 
bution.* 

“On April 7, 1947, the Court pernitted the filing of 
a complaint in intervention on behalf of certain stock- 
holders of the plaintiff who wished to join in the de- 
mand of the plaintiff and in its prayer for relief 
against the defendant. The settlement and agreement 
with the Commissioner, by which the claim for refund 
was withdrawn and the consolidated returns for the 
years 1942, 1943 and part of 1944 were accepted and 
approved, was consummated on August 14, 1947. 

‘On December 17, 1947, plaintiff filed a supple- 
mentary bill of complaint, wherein the consummation 
of the settlement and coniproinise was set forth. It 


[Conrt’s Footnote 4]. The debtor had on two separate occasions 
set aside reserve funds for the payment of the taxes, to proteet 
against the contingency of adverse ruling by Commissioner or 
Court. 
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was there further alleged that the defendant through 
its officers and attorneys had controlled the board of 
directors of the plaintiff corporation and that by reas 
son of such control plaintiff was caused to file the con- 
solidated returns for the benefit of the defendant. 
Throughout the proceedings and in the trial, this has 
been referred to as ‘duality of control.’ 

“In the supplementary complaint, the plaintiff 
prayed that the Court, in equity, enter a decree allo- 
‘ating and directing the payment of the abated taxes, 
amounting to some $17,000,000, to the plaintiff by way 
of initigation of its losses in its subsidiary. 

‘After many preliminary motions were made and 
disposed of, and after the filing of answers by the de 
fendants and after pre-trial conference, the cause 
finally came on for trial.’’ 


Judge Goodman’s opinion went on to hold that, for given 
reasons, the plaintiff holding corporation was not entitled 
to the relief sought and that judgment should go for the 
defendant. An appeal from Judge Goodman’s decision is 
pending in this court as No, 12,506. 

In the present action the complaint is divided into three 
counts. All three counts allege the reorganization proceed- 
ings substantially as outlined in the above-quoted portion 
of Judge Goodman’s opinion (R 6-15, 30, 48).* The first 


“The complaint alleges that the ‘‘ Final Order’? of the Distrie 
Court in the reorganization procecdings dated March 29, 1946. had 
eontamed the following provision : 

‘6. All persons, firms, and corporations whatsoever, and 
wheresoever situated, located or domiciled, are hereby per- 
petuaily restrained and enjoined from instituting, proseeut- 
Ing oor pursuing, or attempting to institute, prosecute of 
pursue, any snit or suits or proceedings im daw or in equity, 
or otherwise, against the Western Pacifie Railroad Company, 
or against the suecessors or assigns of said) Company, ar 
against any of the assets or property of said Company or ifs 


9 
count then alleges that during the vear 1943 appellee, to- 
gether with certain other named subsidiaries, had sufficient 
taxable net income to make it liable for $12,768,712.75 in 
income and excess profits taxes for that vear® (R 16). It 
then alleges that appellee caused a consolidated income and 
excess profits tax return for 1945 to be drawn up and filed 
‘in the name of but without the knowledge of’’ The West- 
ern Pacific Railroad Corporation (referred to in the com- 
plaint and hereafter in this brief as the holding company), 
in which the holding company’s stock loss was shown as 
offsetting all the taxable income of appellee and the subsid- 
jaries. Despite its general allegation that the return was 
drawn up ‘‘without the knowledge of the Holding Com- 
pany,’’ the first count of the complaint alleges that the re- 
turn was signed by the president of the holding company 


and assented to ‘‘by the holding company”’ 


while negotia- 
tions for the approval of the return by the Internal Reve- 
nue Bureau were still pending (R 24-27). It is also alleged 
that none of the tax savings which arose out of the inelu- 


sion of the holding company’s stock loss in the return in- 


suceessors or assigns, directly or indirectly. on aecount of or 
based upon any right, claims or interest of any kind cr nature 
whatsoever which any such person, firm or corporation may 
have had in, to or against the Debtor, or any of its assets or 
properties, on or before December 28, 1944 (except as specifi- 
eally provided for or permitted by prior order of this Court) 
om *” (R 4-5). 

It is alleged that appellant songht permission of the court to bring 

this action, but that such permission was not granted (R 5, 62-63). 


6The diserepancies between figures in the complaint with respect 
to the income and excess profits tax that would have been due for 
the vears 1942, 1943 and 1944, if the stock loss had not been taken 
into aceount, and the figures given in Judge Goodman’s opinion are 
probably due to the fact that Judge Goodman’s figures are based 
on the income of appellee alone, while the figures in the complaint 
purport to be based on the income not ouly of appellee but also of 
certain of its subsidiaries. 


10 
ured to the benefit of the holding company itself (R 27-29), 

The second count is similar to the first, except that it ak 
leges that during the first four months of 1944, appellee and 
certain of its named subsidiaries had sufficient taxable net 
income to create an income and excess profits tax lalhility 
of $1,957,800.37, and that a similar consolidated return was 
filed for that period in which all of the income was offset by 
the loss of the holding company (R 31, 387). 

The third count alleges that durimg the vear 1942, appel- 
lee and certain of its named subsidharies had sufficient tax- 
able net income to create a hability for income and excess 
profits taxes of $6,980,944.45 but that appellee caused 
to be drawn up and filed a return which showed that only 
$4,201,821.54 of such taxes was due (R 44-45). It is further 
alleged that on or about March 9, 1945, appellee submitted 
to the wiles Revenue — a clann for refund of the 

said $4,201,821.54 and that subsequently appellee, in the 
name of si holding company, offered to drop the refund 
claim if the Internal Revenue Bureau would accept the con- 
sohdated returns for 1942, 1943 and 1944 as filed. This pro-, 
poxal is alleged to have been assented to by the Internal 
Revenue Bureau (R 43-44, 46-47, 54-61). 

The complaint is replete with allegations which are not 
well-pleaded facts but are mere conclusions of law: for ex- 
ample, that under the Internal Revenue laws appellee was] 
under a duty to pay to the United States certain amounts 11) 
taxes (Ro 15-17, 380-33, 44-46) ;7 that the Internal Revenue} 
laws lay down certain requirements for the privilege of) 


‘Stourton. Mhern, 32 F.2d S64 (9 Cir. 1929) (time ag why 
Indebtedness ineurred held legal eonclision) ; Scott v. nee Wor- 
shipful Grand Lodye of Free, Ancient & tecepted Masous, 23 F.2d 
991 (D.C. Cir, 1927) (averments that sums advaneed by vain 
were due mid owing held legal conclusions). 


ila 
filing consolidated income and excess profits tax returns 
(R 21-22, 34-35) and that the holding company was not 
the parent corporation of or affihated with appellee for tax 
“purposes during the periods for which the alleged returns 
were filed (R 22-23, 26-27, 35, 39).° Appellee, of course, did 
) not admit these legal conclusions by making its motion to 
dismiss.’° Similarly, the many general characterizations of 
the tax returns, refund clann, and other connnunications 
‘filed with the Internal Revenue Bureau as ‘‘false,’’ ‘‘ficti- 
tious,’’ and ‘‘fraudulent’’ are mere conclusions not ad- 
“mitted by appellee in its motion to dismiss." The only 
specific representations to the Internal Revenue Bureau 
which the complaint alleges and relies upon as constituting 
fraud are: “that the Tax Returns for the three tax periods 
were in fact, truth and reality made and submitted by the 
Holding Company,” (R 48); “that the Holding Company 
was at the time in question still the Parent Corporation of 
the defendant by virtue of the ownership of at least 95% of 


8Vortz v. United States, 294 U.S. 317, 79 L.ed. $07 (1935) ; Luck- 
mer. Delano, 122 F.2d 21 (D.C. Cir. 1941); Ficteher v. Jones, 
mi 2d 58 (D.C. Cir. 1939). 


9Cf. United States er rel, Meyer Salzman u. Salant & Salant, Ine., 
mF. Supp. 196 (8.D. N.Y. 1938) (qui tam action under 31 
U.S.C.A. §§231-235). 


WVewport News Shipbuilding & Drydock Co. v. Schauffler, 308 
U.S. 54, 82 L.Ed. G49 (1988) ; Zeligson v. Hartman-Blair, Inc., 126 
F.2d 595 (10 Cir. 1942); LeClair v. Swift, 76 F. Supp. 729 (B.D. 
Wis. 1948); Flanigan v. Sccurity-First Nat. Bank, 41 &. Supp. (7 
(S.D. Calif. 1941). 


NOahill v. Curtiss-Wright Corp., 57 ¥. Supp. 614 (W.D. Ky. 
1944) (qui tam action under 31 U.S.C.A. §§231-285) ; Davis v. 
State Bank of Woodstock, 151 F.2d 180 (7 cir. 1945) ; WeCampbell 
b. Warrich Corp., 109 F.2d 115 (7 Cir. 1940) (cert. den. 325 U.S. 
867. 89 L.Ed. 1986; Rishel v. Pacific Mut. Life Ins. Co. of California, 
78 F.2d 881 (10 Cir. 1935) ; Zaring et al. v. Strauss & Co., 30 Fd 
313 (9 Cir. 1929); Tennessee Gas Transmission Co. v. Boyles, 74 
fe Supp. 258 (W.D. La. 1947). 
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defendant's VALID capital stock’; “that the Holding Gom= 
pany at such time had and exercised sole, exclusive and ab- 
solute control over defendant’’; and ‘‘that the $17,505, 
636.03 tax saving accomplished by the settlement would go, 
inure and acerue to the Helding Company in initigation of 
its $75,000,000 stock loss in defendant’s capital stoek’’ (R 
49). As demonstrated hereinafter, the allegation of none 
of these specific representations is suflicient to constitute 
an allegation of fraud, because each of the representations 


was either true or mmmaterial or a mere legal conclusion.® 


SUMMARY OF ARGUMENT 

This Court may properly affirm the judgment on any of 
the grounds appearing in the record, whether or not relied 
upon by the court below. First, the judgment should be af- 
firmed because the action was based upon evidence and 
information already in the hands of the District Court, as 
shown by the proceedings before Judge Goodinan, and of 
the Bureau of Internal Revenue. Possession of such evidence 
and information on the part of either of these agencies of 
the United States was sufficient without more to deprive the 
Distriet Court of jurisdiction under. 3) U.S.C. $232, 7 


Seo pp. 84-36, fra. 

Phe “supplement to complaint’? alleges that prior to the filmg 
of the original eomplaint appellant personally delivered a copy of 
the complaint to the offiee of the United States Attorney for the 
Northern Distriet of Califorma and sent by registered mail to 
the Attorney General of the United States a copy of the eomplaint 
and a diselosure of all evidence and information relating to this 
action then in appellant's possession, and that the Attorney Gen- 
eral neither entered an appearanee in the case nor gave any notice 
of non-appearance therein within 60 days of the filing of the com- 
plaint but did enter a notice of non-appearanee after the expira- 
tion of such 60 days. Appellee concedes that these allegations 
sufficiently set forth a fulfillment of the requirement of the first 
tliree sentences of 381 US.CLA, §232(C), appendix p. 3, infra. 
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gardless of whether the Government chose to bring any pro- 
ceedings on the basis of the information in its possession. 
Second, the judgment should be affirmed because the ecom- 
plaint contains no allegation nor is there any showing 
that the action has heen authorized by the Commissioner of 
Internal Revenue or the Attorney General, as required by 
26 U.S.C.A. $ 3740. Third, the judgment should be affirmed 
because the complaint does not allege facts on which ap- 
pellee can be held lable under 31 U.S.C.A. § 231. Any other 
error, if any, in the proceedings below was not prejudicial. 


ARGUMENT 


Ti 


Judgment May Be Affirmed on Grounds 
Not Relied Upon by District Court 


The court below in its order of dismissal gave as grounds 


for dismissal that ‘‘it * appears from the complaint 
that this suit is based upon evidence and information in 
the possession of the United States and of agencies, officers 
and employees thereof at the time this suit was brought, 
and that all matters or facts alleged in the complaint as 
amended were matters of public record.’’ The court de- 
clined to rule upon whether or not the suit was required to 
be authorized or sanctioned by the Coimmission of Internal 
Revenue or the Attorney General, and also expressed the 
opinion that sufficient facts had been alleged on which lia- 
bility under 31 U.S.C.A. § 231 could be predicated (R 87- 
88). Appellant’s notice of appeal purports to effect an ap- 
peal not only from the judgment for appellee, but also from 
the order of dismissal. The order itself, however, is not ap- 
pealable; hence the notice of appeal brings before this 
Court for affirmance or reversal only the judgment itself. 
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Prickett v. Consolidated [nqudating Corp., 180 F.2d 8 9 
Cir. 1950). This Court has repeatedly held that it could 
and would sustain judgments brought to it for review upon 
any proper ground disclosed in the record, whether relied 
upon, rejected, or not decided by the court below. Zown of 
South Tucson v. Tucson Gas, Electric Light and Power Co., 
149 F.2d 847 (9 Cir. 1945); Peterson v. Coast Cigaretm 
Vendors, 131 F.2d 389 (9 Cir. 1943); Pevely Dairy Co. v, 
Borden Printing Co., 123 F.2d 17 (9 Cir. 1941). Im D. Wi 
Brine Gow v. Silverman, 121 F.2d 181, 182 (9 Cir. 1941) pa 
court said: ‘That we may affirm on a ground not assigned 
by the trial court is well settled.’’ Therefore, even if this 
Court should find that the judgment could not be sustained 
upon the grounds given by the court below, the judgment 
must nevertheless be affirmed if it is found either that 
the action should have been disinissed because the com- 
plaint did not allege authorization for the action from the 
Commissioner of Internal Revenne or the Attorney General 
in compliance with 26 U.S.C.A. § 3740, or that the complaint 
did not state sufficient facts from which appellee could be 
held liable under 31 U.S.C.A. § 231. 


lee 


The District Court Correctly Dismissed the Action as Based Upon 
Evidence or Information Already in the Possession of the United 
States and Its Agencies, Officers and Employees. 


Ol USCA. $232 provides that a District Court Shag 
have no jurisdiction to proeeed with any suit such as the 
present one ‘whenever it shall be made to appear that suehi 
suit was based upon evidence or information in the posses- 
sion of the United States, or any agency, oflicer or employee 
thereol, at the tine such suit was brought.”? Obviously, the 


only evidence or information upon which this action can be 
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based is that which will sustain appellant’s charge that ap- 
pellee knowingly made or presented, or caused to be made 
or presented, false, fictitious, or fraudulent tax returns or 
refund claims within the meaning of 31 U.S.C.A. § 231. It 
appears from the complaint that all such evidence or in- 
formation would have to be included within the following 
categories: 

1. Facts pertaining to appellee’s liability for income 

and excess profits taxes for 1942, 1943 and the first 

four months of 1944. 

(a) Income, gains, expenses, losses, ete., of ap- 
pellee and each of its affiliated corporations real- 
ized or incurred during those periods. 

(b) Facts relevant in determining whether ap- 
pellee and the holding company were ‘‘affihated”’ 
within the meaning of § 23(g¢) (4)? and § 141” of 


14See footnote 3 of Judge Goodman’s opinion quoted on page 
6, supra. 


19¢¢&141. Consolidated returns. 

‘‘(a) Privilege to file eonsolidated income and excess-profits- 
tax returns. <n affiliated group of eorporations shall, snbjeet to 
the provisions of this seetion, have the privilege of making con- 
solidated income and excess-profiis-tax returns for the taxable year 
in lieu of separate returns. * * *’’ 

‘((d) Definition of ‘affiliated group.’ As used in this section, 
an ‘affiliated group’ means one or more cliains of ineludible corpo- 
rations connected through stock ownership with a common parent 
corporation which is an ineludible corporation if— 

(1) Stock possessing at least 95 per centum of the voting power 
of all classes of stock and at least 95 per centum of ecaeh elass of 
the nonvoting stock of each of the ineludible corporations (except 
the common parent corporaticn) is owned direcily by one or more 
of the other includible corporations; and 

*‘(9) The common parent corporation owns directiy stock pos- 
sessing at least 95 per centum of the voting power of all classes of 
stock and at least 95 per centum of each class of the nonvoting stock 
of at least one of the other ineludible corporations. 

As used in this subsection, the term ‘stock’ does not inelude non- 
voting stock which is limited and preferred as to dividends.”’ 
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the Internal Revenue Code, during the period in 
question. 

(1) The amount of appellee’s outstanding 
stock and the amount of such stock held by 
the holding company during that period. 

(2) The listory of the reorganization pro- 
ceedings of appellee, but only to the extent 
that such proceedings affected the holding of 
appellee’s stock by the holding company 
within the meaning of $$ 23(g¢)(4) and 141 
of the Internal Revenue Code. 

2. Statements concerning these matters made in tax 
returns and eclaimns filed with the Internal Revenue Bu- 


reau. 


The complaint, together with facets of which the court 
will take judicial notice, shows that all of the evidence or 
information in the above categories which is relied upon by 
appellant as a basis for this action was in the hands of at 
least two agencies of the United States and officers or em- 
plovees thereof at the time this action was brought. These 
agencies are the District Court of the United States for the 
Northern District of California and the Buveau of Internal 


Revenue. 


A. KNOWLEDGE OF THE DISTRICT COURT FROM PRIOR FROCEEDINGS. 
It is clear from Judge Goodman’s opinion in Western 
Pacific Railroad Corporation v. Western Pacific Railroad 
Company, 85 F. Supp. 868, handed down on September 6, 
1949, and incorporated into the present complaint (R 21), 
that in that proceeding the District Court and Judge Good- 
man received all, or substantially all, the evidence and in- 


formation upon which appellant has brought the present 


Le 
action.*® Indeed, on pages 42-45 of appellant’s brief appel- 
lant appears to concede that Judge Goodman had all the 
evidence and information on which appellant is relying. 
His objection is not that Judge Goodiman did not have all 
the relevant facts before him, but that the judge drew the 
wrong legal conclusions from those facts. 

The judge’s opinion makes clear that he felt the same in- 
dignation so vehemently expressed by appellant that the 
United States had not received all the taxes that were 
coming to it for the years in question, for the opinion states 
on 85 F. Supp. at 874: “If Thad the power, I would not hesi- 
tate to set aside the tax settlement. Indeed, if I could, 1 
would order these taxes paid to the United States.” But the 
opinion concludes on 85 F. Supp. at 873: “Obviously the 
Court cannot pass judgment upon the validity of the tax 
compromise and settlement. [t is now closed. It is final and 
cannot be reopened except for fraud.” If a federal district 
judge, with all the facts before him, and with a strong 
feelmg that the United States Government has not been 
paid its Just taxes, appears convineed that no fraud was 
practiced upon the Government and therefore no redress is 
available, can the qui tam statute be said to permit some un- 
known individual who considers his legal knowledge su- 
perior to that of the district judge to take up the time of 
the courts with an action based on a legal theory of fraud 
which the judge has already carefully considered and re- 
luetantly rejected? Clearly under the statute it is sufficient 
to deprive the district court of jurisdiction if the agency 

16<The trial itself consumed 13 days; the proceedings are set 
forth in 1,700 pages of transcripts; 14 witnesses testified and 164 


exhibits, with various subdivisions, were introduced in evidence.’’ 
So I. Supp. at 871. 
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or oflicer of the United States has the evidence or intorma- 
tion on which the action is based; it 1s not necessary that 
the ageney or officer agree with the legal theory upon whieh 
the plaintiff proposes to proceed. 

Appellant’s rhetorical question at the bottom of page 43 
of his brief appears to imply, however, that evidence or m- 
formation in the hands of a federal district judge is not 
evidence or information in the possession of an agency 
or officer of the United States within the meaning of the 
statute. His contention is that an agency of the United 
States within the meaning of the statute must be one either 
capable itself of redressing the fraud or capable of setting 
into motion another ageney which can redress the fraud, 
(Applies) *" 

Yet the statute itself contains no such qualification to the 
phrase ‘‘the United States, or any agency, officer or em- 
ployee thereof,’? and no such qualification can or should 
be read into it. Even if it were to be required, however, that 
the agency possessing the information or evidence be at 
least one capable of setting into motion another agency 
which can redress the fraud, it is clear that a district court 
of the United States would have to be considered sueh an 
agency. It is well known that district judges frequently re- 
fer evidence of perjury or other offenses which come he- 
fore thei in the course of eriminal or civil proceedings to 
the United States attorney or the grand jury tor proper 
action. Surely a district court is as capable of setting into 
motion an agency which ean redress the fraud as is a legis 

Appellant's third requirement, that **such possession of evi- 
dence actually leads to and results in bona fide and vigorous action 


toward the redressing of the fraud.’’ is answered as pp, 28-82, 
dofra. . 
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lative committee such as the House Naval Affairs Connnit- 
tee, whicli appellant cites as an example of the type of 
agency he has in mind (Aplt. bf. 37, n. 12).!8 


B. KNOWLEDGE OF THE BUREAU OF INTERNAL REVENUE. 

If there is any agency in whose hands evidence or in- 
formation on which this action is based would defeat the 
jurisdiction of the district court, it is the Bureau of Internal 
Revenue,’® for the detection and redress of tax frauds is 
the Burean’s primary responsibility.” 


1sThe example of the House Naval Ajfairs Committee is taken 
from the ease of United States ex rel. McLaughlin v. American 
Cham and Cable Co.. 62 F. Supp. 302 (1945), one of the two cases 
on which the court below relied in dismissing the complaint (R 87). 
In that case the qui tam aetion had been brought before December 
23, 1943, and the question was the effect of the proviso in 31 
U.S.C.A. §232(C) “That no abatement shall be had as to a suit 
pending on December 25, 1943, if before such suit was filed such 
person had in his possession and voluntarily disclosed to the Attor- 
ney Genera! substantial evidence and information which was not 
theretofore in the possession of the Department of Justice.’’ The 
eourt, in dismissing the complaint, said, ‘‘* * * It is abundantly 
clear that all the material information for the suit was solicited by 
the Government, before the relator filed suit on February 11, 1943, 
from hearings held by the House of Representatives Committee on 
Naval Affairs * * *. It also had the information set forth in a com- 
plaint of the Federal Trade Commission * * *.’’ 

The complaint does not eharge knowledge of or eomplicity in 
the fraud on the part of officers or emplovees of the Burezu, as was 
the case in United States v. Rippctoe, 178 F.2d 735 (4 Cir. 1949), 
Where complieity on the part of Government officials was alleged. 
On the contrary. the general conclusory allegations of fraud in the 
complaint are to the effect that the Bureau was the very ageney of 
the United States whieh relied on the appellee’s ‘‘fraudulent’’ rep- 
resentations to the detriment of the Government. The remark in the 
Rippetoe Case that it is not ‘incumbent upon plaintiif to negative 
Knowledge on the part of Government officials of the evidence 
upon which its action is based’’ is clearly inapplicable where the 
complaint itself, read in the light of the relevant presumptions and 
matters of judicial knowledge, affirmatively shows that the Gov- 
ernment officials did have such knowledge. 

“996 U.S.C.A. §3654 provides: 

““(a) Collectors. Every collector within his collection district 
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There is a presumption that offieers of the government 
properly carry out the duties imposed upon them by law. 
I{ is therefore to be presumed that the Bureau of Internal 
Revenue had ascertained all the facts pertaining to the 
lability of appellee and its afhlhated corporations for in- 
come and excess profits taxes during the period in question 
except insofar as the complaint specifically alleges that the 
Bureau did not have knowledge of such facts. Moreover, 


shall see that all laws and regulations relating to the collection of 
internal revenue taxes are faithfully exceuted and eomplied with, 
and shall aid in the prevention, detection, and punishment of any 
frauds in relation thereto. For such purposes, he shall have power 
to examine all persons, books, papers, accounts, and premises, to 
adminisier oaths, and to summon any person to produce books and 
papers. or to appear and testify under oath before him, and to 
eompel compliance with such summons in the same manner as pro- 
vided in section 3615.”’ 

‘“(e) Internal Revenue Agents. Every internal revenue agent 
shall see that all laws and regulations relating to the collection of 
internal revenne taxes are faithfully excented and eomphed with. 
and shall aid in the prevention, detection, and punishment of any 
frauds in relation thereto. 53 Stat. 446.’’ 

20 W.5,.C 8 $3901 provides: 

(a) assessment and Collection. The Commissioner, under the 
direction of the Seeretary— 

(1) General Superintendence, Shall have general superintend- 
cenee of the assessment and collection of all taxes imposed by any 
law providing internal revenue ; * * *.”’ 

The general responsibility of the Commissioner of Internal Reve- 
nue for the assessment and eolleetion of taxes is the reason for 
the requirement in 26 U.S.C.A. §3740 that all actions such as this 
one for the reeovery of taxes or of any fine, penalty or forfeiture 
be anthorized by the Commissioner. The absence of such authority 
in the allegations of the present complaint gives an additional rea- 
son for affirming the judgment of the Distriet Court. See pages 
OlesE mfr. 

“Bonds wv. Sherbiane Mereantile Co., ct at., 169 F.2d 433, 488 
(9 Cir, 1948); United States Hoffman Machinery Corporation », 
Lauchli, 140 V.2d 301 (8 Cir. 1945); see Stone v. Stone, 186 F.2d 
761, 768. (1).C. Cir. 1948). In Lancaster». inited States, 1lolaag 
718 at 723 (1 Cir. 1946) the eourt stated: ‘‘Derelietion of duty on 
the part of a goycernmental ageney is not to be guessed at but must 
be dicated by some evidenec.’’ 


Fal 

there 1s a presnniption against the presence of fraud in 
transactions between parties dealing at arms-length.” It is 
therefore also to be presumed that appellee and its affiliated 
corporations concealed no material facts from the Bureau 
except to the extent that such conceahnent is alleged in 
the complaint. [examined carefully and in the light of 
matters of which this Court will take judicial notice, the 
complaint alleges no such concealment. 

The only specific representations which the complaint 
alleges to have been made to the Bureau are contained in 
sub-paragraphs ¢, d and e of paragraph 60 of the complaint 
(R 48-50). All of these alleged representations either were 
trne or were imiaterial or concerned matters of which 
the Bureau already had full knowledge. 

The first alleged representation is set forth in the coin- 
plaint as follows: “The settlement was predicated upon 
a belief by the Internal Revenue Bureau, induced by the 
fraud and fraudulent representations of the defendant that 
the Tax Returns for the three tax periods were in fact, 
truth and reality made and submitted by the Holding Com- 
pany, whereas they were made by the defendant itself in 
the name of the Holding Company and without the Holding 
Company’s knowledge” (ft 48-49). 

Section 52(a) of the Internal Revenue Code provides 
that corporation income tax returns “shall be sworn to by 
the president, vice-president, or other principal officer and 
by the treasurer, assistant treasurer, or chief accounting 
officer.” Treasury Regulation 104, § 23.12(d) contains the 

27 ell v. Bankers’ Utilities Co.. TT F.(2d) 22 (9 Cir. 1935) ; 
Budd v. Commissioner of Internal Revenuc, 43 F.2d 508 (omc it. 


1930) ; United States v. Eleven Certain Parcels of Land in Tulare 
County, California, 45 F. Supp. 289 (S.D. Calif. 1942). 
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sane provision with respect to consolidated returms., As 
hereinbefore pointed out,” the complamt alleges that the 
returns were signed by the president of the holding ¢om- 
pany (R 24,57). If the returms were executed by the pregi 
dent of the holding company, they were, under the statute 
and regulations, exeeuted “by” the holding company. It is 
not clear from the complamt what officials of the holding 
company appellant thinks would have had to have knowl- 
edge of the returns to constitute that knowledge the knowl- 
edge of the holding company itself. In any event, the com- 
plaint alleges that the “holding company,” acting throngh 
whom it is not specified, ratified the returns before they 
had been finally approved by the Burean (R 25-27, 58, 40). 

The next specific representation alleged is as follows: 
“The settlement was predicated upon a belief by the In- 
ternal Revenue Bureau, induced by the frand and fraudu- 
lent representations of the defendant, that the Holding 
Company was at the times in question still the Parent 
Corporation of the defendant by virtue of the ownership 
of at least 95¢9¢ of defendant’s VALID capital stoek * * J 
whereas said Holding Company had in fact no right, title, 
interest or ownership whatever in or to defendant or to 
defendant’s property or assets * * *° (R49). 

Judge Goodman's opinion specifically savs on 85 T°. supp. 
at S70, page 5, supra, that the holding company’s stoek 
in appellee was not transferred to the reorganization com- 
mittee until April 1944. Sinee that statement in the opinion 
is Incorporated by reference in the complaint, and the eom- 
plaint does not elsewhere contradict the fact that the stock 


was held by the holding company until April 1944, the gen- 


“Seep. 3, seeprd. 


3) 

eral allegation that the “Holding Company had in fact no 
right, title, interest or ownership whatever in or to defend- 
ant or to defendant's property or assets” is a mere legal 
eonclusion aud not an allegation that the stoek wag not in 
fact held. If it be said that the representation “that the 
Holding Company was at the times in question still the 
Parent Corporatien of the defendant by virtue of the 
ownership of at least 95% of defendant’s VALID capital 
stock” was untrne because the stock was not “valid,” in 
that it did not render the holding company a parent corpo- 
ration, that is a question of law under the Internal Revenue 
statutes and regulations, of which the Bureau can hardly 
be said not to have complete knowledge! 

The third representation to the Bureau is alleged as fol- 
lows: “The settlement was predicated upon a belief by the 
Internal Revenue Bureau, incuced by the fraud and fraudu- 
lent representations of the defendant, * * * that the Hold- 
ing Coinpany at such times had and exercised sole, exclusive 
and absolute control over defendant, whereas * * * not only 
did it [the holding company] not exercise sole, exclusive 
and absolute control over defendant, but on the contrary, 
it had no sav whatever in or about the conduct of defend- 
ant or defendant’s business * * *.” (R49). 

If such a representation was made, it was wholly im- 
material and extraneous to the truth or falsity of any 
claim for relief froin tax liability or for tax refunds on the 
pert of the holding company or appellee. The soie statutory 
test of affiliation, or status as a parent corporation, under 
S§ 23(2)(4) and 141 of the Internal Revenue Code is 95% 
stock ownership.2* Furthermore, the only information re- 


#4See notes 14, 15 on p, 1d, suprv. In United Stutes v. Cleveland. 
mee i. ft. Co.) 42 Fd 413, 218 (6 Cir. 1930). the court said with 
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quired on the prescribed consolidated returns with respeet 
to the relationship between the affiliated corporations filing 
the return is the amount of capital stock outstanding in 
euch subsidiary corporation and the amount of such stock 
held by each of the member corporations of the aflilated 
croup Thus no representation one way or the other was 
required by law to be made concermng the control exer- 
cised over appellee by the holding company, and if such a 
representation were made informally to the Internal Reve- 
nue Bureau, entirely apart from the information required 
on the return, such representations would by no ineans con- 
stitute the inaking or presenting of a false or fraudulent 
“elain” within the meaning of 31 U.S.C.A. § 231. Uti 
States ex rel. hessler v. Merewr Corp., 83 F.2d 178 (256mm 
1936), cert. denied, 299 U.S. 576, 81 L.isd. 424. 

Even if the alleged representation were material, the 
Internal Revenue Bureau must be deemed to have known 
that the holding company was not at the time in question 
exereising sole, exclusive and absolute control over the 


appellee. Otherwise the Burean would have to be ignorant 


respect to similar internal revenue statutory provisions: ‘** * * 


Congress made determinative not actual control of the related 
eompanics, but the substantial ownership or control af their stock, 
ovr of the stock of the subsidiary by the parent company.”’ 


“Treasury Regulation 104, §23.12 requires that the consolidated 
returns be executed by the parent corporation on form 1120, the 
reeular corporation return form. Tt must be aecompanied by eopies 
of form 1122, a consent to the filing of a eonsolidated return, to be 
executed by cach of the subsidiary corporations. In addition, the 
parent corporation must file an ‘affiliation sehedwe”’’ on form Sol, 
whieh calls for the information concerning the stoek ownership of 
the subsidiary corporations and the holding of sueh stoek by the 
other members of the group. Samples of these forms for the years 
1943 and 19-FE may be fonnd in pleinti’s exhibits fa and 5a, part 
of the record on appeal in Western Pacific Railroad Corporation % 
Western Pacific Railroad Company, pending in this Court as No. 
12506, 


a) 
of the fact that appellee was at that time in reorganization 
under $77 of the Bankruptey Act. That the Bureau was 
not unaware of the reorganization proceedings is con- 
clusively shown by the fact that the holding company 
applied to the Bureau for extensions of time within which 
to file both its 1943 and its 1944 returns on the express 
ground that there had been delay in the preparation of such 
returns caused by the reorganization proceedings. These 
applications for extension of time and the granting thereof 
by the Bureau appear in plaintiff’s exhibits ta and 5a in 
Western Pacific Railroad Corporation v. Western Pacific 
Railroad Company, 85 F. Supp. 868 (N.D. Calif. 1949), now 
on appeal to this Court as No. 12506.°° That case was tried 


*6Exhibit ta: 

‘The Western Pacific Railroad Corporation. Year 1943. State- 
ment accompanying form 1134. Application for extension of time 
for filing income and excess profits tax returns. 

“<e * * The further extension requested herein is necessary by 
reason of the following facts: 

“The Western Pacific Railroad Company. the principal operat- 
ine subsidiary of this consolidated group, is in the preeess of reor- 
ganization under the provisions of §77 of the Federal Bankruotey 
i, *”? : 


“June 5, 1944. Receipt is acknowledged of your application 
dated June 1, 1944 requesting a further extension of time within 
whieh to file corporation Income and Exeess Profits ‘Tax Returns, 
forms 1120 and 1121, for the year ended December 31, 1943 * * *. 
Very truly yours, Joseph D. Nunan, Jr., Commissioner. By: Wil- 
lam J. Pedriek, Colleetor.’’ 


Exhibit 5a: 
orm 1134. “‘lebrnuary 26, 1945. * * * This extension 1s neces- 
sary by reason of the following facts: (see statement attached).’”’ 


“Statement accompanying Form 1134. 

“This extension is necessary for the following reasons : 

“As of January 1, 1945, The Western Pacific Railroad Company 
emerged from trusteeship under section 77 of the Federal Bank- 
rnptey Act, as amended, and the aceounting entries to record this 
recapitulation have not vet been approved by the Interstate Com- 
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in the same district court in which the present action was 
brought, and is pending on appeal in the same court in 
which this appeal is pending. The defendant-appellee in 
that case is also the defendant-appellee in this case. he 
subject matter of both actions is the alleged “tax saving” 
accomplished by the filme of consohdated returns in 1942, 
19435 and 1944 by the holding company and appellee. Under 
sueh circwustances both this Court and the Court below 
will make use of established and uncontradicted facts which 
may be ascertained from an examination of the records in 
a former case in the same court between at least one of the 
parties and others relating to the saine subject matter.*" This 
cow't has said that ‘if by judicial knowledge we know that 
the fact pleaded is ont of harmony with the fact judicially 
known, the allegation is disregarded. Greeson v. Imperial 
Irrigqahon District, 9 Gir, 59 F.2d 529, 530, and cases citedam 
Verde River rr. Power Dist. vr. Salt River Valicy Ware 
meree Commission, the regulatory body having direction over the 
books and aceounts of this carrier. For this reason and because of 
the burdens imposed on aecount of war conditions, an extension of 


ninety days from March 15 will be requived to complete these 
returns,’ 


“}ebrvary 27, 1945. Gentlemen: Reference is made to your 
appleation dated February 26, 1945 requesting an extension of 
time within which to file * * * for the period May 1, 1944 to Deeem- 
her 31, 1944. 

“Tn view of the reasons stated. an extension of time for sueh 
period as may he necessary but not later than June 15, 1945 is 
hereby granted * * * | Joseph D. Nunan, Jr., Commissioner. By? 
Win. J. Pedrick, Colleetor.’’ 


“Wankgde Stales v. Pimk, 315 U.S. 2038, 86 T.Ed. 796 (iam 
National Fire Ins. Co. vv. Thompson, 281 U.S, 381, T4 L.Ed. Sal 
(1980). a. G. BRecucs Steel Ganst. Co. v. Weiss, 119 2d 472 
Cir, 1941), (eert. den, 314 ULS. 677, 86 L.Ed. 541); United State 
v, Matyer holm 6 lk. Supp. 252 (S.D. Calif, 1944), 
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ers Assn, 94120 926, 941 (9 Cir 1988). It is respect- 
fully submitted that this Court should take judicial notice 
of the fact that the Bureau of Internal Revenne did know 
that appellee was in reorganization during the period in 
question, as evidenced by the Bureau's grant of an exten- 
sion of tine in which to file consolidated returns based on 
the fact that appellee was then in reorganization. 

The fourth and last specitic representation alleged to 
have been made to the Bureau of Internal Revenue is con- 
tained in the following allegations: “The settlement was 
predicated upon a belief by the Internal Revenne Bureau 
induced by the fraud and fraudulent representations of 
defendant, that the $17,505,636.05 tax saving accomplished 
hy the settlement would go, inure and accrue to the Holding 
Company in mitigation of its $75,000,000 stock loss in de- 
fendant's capital steck, whereas in reality no part of such 
tax saving went, inured or accrued to the Holding Company 
and it was never the intention of defendant who was the 
mastermind and perpetrator of the whole swindling schenie, 
that anv part of the $17,505,636.05 should go, inure, or 
accrue to anybody but itself * * *” (R 49-80). 

Which of the member corporations of an affiliated group 
filing a consolidated return pay a particular tax or receive 
the benefit of a particular tax saving is. of course, of no 
importance to the Government in determining and collect- 
ing the proper amount of taxes owed. The dispute in the 
litigation between the holding company and appellee, now 
pending in this court as No. 12506, over whether appellee 
should pay to the holding company all or a part of the 
decrease in its tax liability for 1942, 1945 and 1944 arising 


from the inclusion of the holding company’s $75,000,000 
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stock loss in the consolidated returns for those vears is not 
relevant to the question of whether the Governinent was 
defrauded out of taxes by appellee. The Government had 
and has no interest whatsoever in the dispute between 
appellee and the holding company. The Governinent’s only 
interest was and 1s to assess and collect the taxes right- 
fully due it. False representations concerning matters in 
which the Government has no interest do not constitute 
and form no part of a false claim which can be made the 
basis of liability under 31 U.S.C.A. $231. Usated Statea 
ee tal. Kessler v. Merewr Gorp., 83 F.2d 178 (2 Cie 193mm 
cert. den. 299: U8. 576, SP L.bdst24. 


C. NG REQUIREMENT THAT GOVERNMENT PROSECUTE SO LONG AS IT 
HAS KNOWLEDGE. 


Appellant contends that it is not enongh to deprive the 
district court of jurisdiction in this type of proceeding 
that the action be shown to be based upon evidence or in- 
formation in the possession of the United States or any 
agency, officer or emplovee thereof at the time the suit is 
brought. He contends that even in that situation the dis- 
trict court retains jurisdiction unless it also appears that 
a Governmental ageney is prosecuting or preparing to 
prosecute the Government’s own action on the same claim 
Cuplt. Bt. 37, 35-56 (2). No such exception appears in the 
statute. The shame of the distriet court In an action 
sueh as this one is derived from 31 ULS.C.A, $232 (i 
§ 232 (B) provides: “lMxcept as hereimatter provided, sueh 
suit may be brought and carried on by any person, as well 
for himself as for the United States * * °° § 232(C) prog 
vides: “The court shall have no aed etiow to proceed with 


any such siut brought under clause (B) or pending suit 
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brought under this section whenever it shall be made to 
appear that such suit was based upon evidence or infor- 
mation in the possession of the United States, or any 
agency, officer or employee thereof, at the time such suit 
was brought: Provided, however, That no abatement shall 
be had as to a suit pending on December 23, 1943, if hefore 
such suit was filed such person had in his possession and 
voluntarily disclosed to the Attorney General substantial 
evidence and information which was not theretofore in the 
possession of the Department of Justice.’’ Apart from the 
proviso, which apphes only to actions brought before De- 
cember 23, 1943, this provision is a fiat limitation on the 
jurisdiction of the district court in this type of action. If 
a Governmental agency or officer had possession ot the 
necessary evidence or information, that alone is sufficient 
to deprive the court of jurisdiction, regardless of what the 
agency or officer does with sueh information. The trouble 
With appellant’s cases is that they all deal with actions 
brought before December 23, 1948. Awareness of this fact 
is especially necessary to a correct understanding of the 
quotation on pages 60 and 61 of appellant’s brief from 
United States ex rel. Coates v. St. Louts Clay Products Co., 
68 F. Supp. 902, 904-905 (E.D. Mo. 1946). As a previous re- 
port of that case in 65 F. Supp. 645 shows, the complaint in 
that case was filed April 24, 1943. Tt was held im the prior 
opinion that the plaintiff had voluntarily disclosed to the 
Attorney General substantial evidence and inforination not 
theretofore in the possession of the Department of Justice 
so as to bring his action within the proviso and preserve 
the jurisdiction of the district court. The remarks quoted 
in appellant’s brief, therefore, were directed to a situation 
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in which the provision whieh deprives the district court of 
jurisdiction in this action was not apphieable. 

In Uniied States v. Baker-Lockwood Manufacturing Co., 
138 F.2d 48 (8 Cir. 1943), quoted and discussed in appel- 
lant's brief at pages 38, 50-51, 69-70, not only had the action 
been brought before December 25, 1945, but the appellate 
decision itself was handed down before that date, which 
was the date on which the restrictive amendments to 51 
U.S.C.A. §§231-235 became effective. The full text of thom 
sections before and after the amendments is set forth in the 
appendix to this brief. A comparison of those sections 
before and after the amendments will clearly show a con- 
eressional intent to restrict drastically the privilege of 
private individuals to bring qut tam actions. One of these 
restrictions was the flat and absolute elimination of all 
such suits based upon evidence or information already in 
the possession of a Governinental agency or officer. Appel- 
lant would have this Conrt read into this absolute elnnina- 
tion a qualification which is not there, namely, that the 
private aetion be dismissed only when the Governmental 
ageneyv or officer not only has the information or evidence 
but is acting thereon. The complete answer to such a eon- 
tention is the quotation in appellant's brief on page 52 from 
the svllabus of United States v. Cooper Corp., 312 US. 60G 
85 L.Hd. 1071 (1941): In construing a statute, it is not the 
function of courts to engraft on [the] statute additions 
which the court thinks the legislature logteally might or 


should have made.” 
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Present Action Required Authorization by Commissioner 
of Internal Revenue and Attorney General 


Section 3740 of the Internal Revenue Code provides: “No 
suit for the recovery of taxes, or of any fine, penalty, or 
forfeiture, shall be commeneed unless the Commissioner 
authorizes or sanctions the proceedings and the Attorney 
General directs that the suit be commenced.” There is no 
allegation in the complaint that the Commissioner has 
authorized or sanctioned these proceedings or that the 
Attorney General has directed that this suit be commenced. 
The absence of such an allegation or showing requires the 
dismissal of this action. 

Ciloomy. Mellon, i. Supp. 947 (W.D. Pa. 1933), is a ease 
squarely in point. In that case there were two qui tam 
actions, brought under 31 U.S.C.A. §§ 231-235, in which the 
plaintiff alleged that the defendant had defrauded the 
United States of income tax due by means of a false and 
fraudulent return and sought recovery on behalf of the 
United States and himself for twice the amount of the 
alleged unpaid tax and the statutory penalty of $2,000 
imposed upon one who has presented a false claim against 
the United States. One of the grounds on which the de- 
murrers to the complaints were sustained was that there 
Was no allegation that the plaintiff had obtained the per- 
mission of the Commissioner of Internal Revenue to bring 
the action as required by Revised Statutes $5214, from 
Which § 3740 of the Internal Revenue Code is derived. The 
court said in + F. Supp. at 950: “We know of no rule in 
relation to construction of statutes wlich takes the instant 
cases out of the purview of § 3214, Rev. St. As we interpret 
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it, it discloses a plain intent on the part of Congress to 
keep all cases for the collection of internal revenue taxes, 
fines, penalties, and forfeitures under the supervision of 
the Commissioner of Internal Revenue. It was existing law 
when it and sections 3490-3494 [31 TOS.CLAL $$ 231-235] 
became part of the Revised Statutes * * *. The sections 
may well exist together.” 

As pointed out earlicr in this brief** the prevention, 
deteetion, and punishinnent of frand with respect to internal 
revenue taxes is one of the primary responsibilities of the 
Bureau of Internal Revenue. It was clearly the intent of 
Congress in enacting $3740 of the Internal Revenue Code 
to enable the Bureau to discharge this responsibility most 
effectively by giving it complete supervision over all suits 
brought for the recovery of taxes or of penalties or for- 
feitures relating to taxes. Cf. Johnson v. Thomas, 16 F, 
Supp. 1013, 1017 (N.D. Tex. 1936). If for no other reasong 
the judgement of dismissal inust be affirmed for failure to 
comply with § 3740. 

I. 
The Complaint Does Not Allege Facts en Which Appellee 
Can Be Held Liable Under 31 U.S.C.A. §231 

The question of whether appellee or its affilhated corpo- 
rations should have paid more income and excess profits 
taxes than it did for the years 1942, 1948 and 1944 is not 
an issue in this case. The gravamen of this action is not 
insufheient payment of taxes, but the making of a false, fic- 
titious or fraudulent elaim on the United States within the 
meaning of 31 U.S.C.\A. $231. In a diseussion of $251 tl 


United States ex rel, Brensilber v. Bausch & Lomb Optreal 


“See note 20, on p. 19, supre. 
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ae lobe dest (2 Cir. 1942), aff'd, 320 US. WLipSS Ld 
417, the United States Court of Appeals for the Second Cir- 
cuit said: °“* * * the statute certainly makes fraud of some 
sort the basis of the liability, and uses the word in its ac- 
cepted sense of deceit, as appears from the juxtaposition of 
the three adjectives, ‘false,’ ‘fictitious,’ and ‘fraudulent’.” To 
establish liability under § 251, therefore, a complaint must 
allege all the elements of common law deceit for frand 


a 
representation of one or more material’ facts, either reck- 
lessly made or known to be false, with the intention that 
the representation be acted upon by another party, and 
actual reliance on the representation by the other party to 
his injury.*® The imisrepresentation must be one of fact: 
misrepresentations of law are not a basis for deceit where 
there is no fiduciary relationship or other cirewnstance 
which would lead the person making the representation of 
law to believe that the other party was reasonably relving 
upon it.” It is obvious that no taxpayer could reasonably 
believe that the Internal Revenue Bureau would rely upen 
his representation as to Internal Revenue law. 

As shown above, the general allegations and character- 
izations of fraud in the coinplaint are of no effect except 
as they are supported by allegations of specific representa- 
tions made to the Internal Revenue Bureau, which is the 


See Twachtmen v. Connelly, 106 I°.2d 501, 506 (6 Cir. 1939). 


300 elements of fraud, see Bell v. Morley, 223 Fed. 628 (9 Cir. 
1915); Boatmen’s Nat. Co. v. M. W. Elkins & Co., 63 F.2d 214 (6 
Cir. 1983); C. W. Denning & Co. v. Suncrest Lumber Co., 51 F.2d 
pao (4 Cir. 1931). 


31Mutual Life lus. Co. of New York v. Phinucy, 178 U.S. 327, 
44 L.Ed. 1088 (1900); Fawcett v. Sun Life Assur. Co. of Canada, 
135 F.2d 544 (10 Cir. 1948); Meacham v. Halley, 103 F.2d 967 
(5 Cir. 1939), (cert. den. 308 U.S. 572, 84 L.Ed. 480). 
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only agency through which the Umted States is alleged : 
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to have been “defrauded. The specific representations 
alleged have heen discussed in detail above in conneetion 
with the argument that the Bureau of Internal Revenue 
had sufficient evidence or information on which this action 
is based to deprive the District Court of jurisdiction. It ean 
he seen from that discussion that all of the alleged repre- 
sentations lack one or more of the elements of fraud. 

1. The representation that the tax returns were made 
and submitted by the holding company (R48): As pointed 
out earher, the complaint alleges that the tax returns were 
signed by the president of the holding company and ratified 
by other undesignated individuals referred to im the com- 
plaint as “the holding company.” (I 24-25, 27, 37-38, 40). 
The statute and regulations require only that corporation 
retuins be signed by the officers of the corporation.* 
Therefore this representation was not a representation of 
fact but a representation of a legal conclusion that the per- 
sons iInaking the return had made it on behalf of the hold- 
Ng company. If was a representation of law rather than 
fact, and, we submit, a correct one. 

2. The representation that the holding company was at 
the times in question the parent corporation of appellee by 
virtue of the ownerslup of at least 959% of appellee’s 
“vahd”™ capital stock (R 49): As shown above, the repre- 
sentation that the holding company held at least 959 of 
appellee's capital stock was a true one. The representa- 
tion that such holdings of stock constituted the holding 

"See nite LL. at po. 1d, Spore. 

SSee@ pp. 20-28. supra. 


Seb pp. 21-22. supra. 
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company the parent corporation of appellee within the 
meaning of § 23(¢)(4) and § 141 of the Internal Revenue 
Code was nothing more than a representation of a con- 
elusion of law, and, again, a correct one.*” 

3. The representation that the holding company at the 
times in question was exercising sole, exclusive and abso- 
lute control over appellee (R 49): Such a representation, 
of course, was not true. In the first place, however, it was 
immaterial, for the sole criterion of affiliation for status 
as a parent corporation under § 25(g)(+) and § 141 of the 
Internal Revenue Code is 95% stock ownership.®® In the 
second place, this Court will take judicial notice of the facts 
shown by plaintiffs exhibits fa and 5a in case No. 12506, 


now pending in this Court, a case involving one of the same 


parties and substantially the same subject inatter as this 
ease. Those exhibits show that counsel representing ap- 
pellee and the holding company applied to the Bureau for, 
and the Bureau granted, permission to file late returns for 
the years 1943 and 1944 on the grounds of delay caused 
by the fact that appellee was in reorganization and under 
the supervision of court-appointed trustees.** Since ap- 
pellee’s counsel knew that the Bureau had already been 
informed that the holding econpany was no longer exercis- 
ing exclusive and absolute control over appellee, a repre- 
sentation to the contrary cannot have been made with any 


serious intent that the Bureau would rely thereon.** 
855ee pp. 22-23, supra. 
36See Court’s Footnote 3 on p. 6, supra; note 15 on p. 15, supra; 
note 24 on p. 23, supra. 
p » SU} 
8iSce pp. 25-27, supra. 
28See Gleason v. Thaw, 234 Fed. 570, 575 (2 Cir. 1916). 
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4. The representation that the alleged tax saving 
accomplished by the settlement with the Bureau would 
go, inure and acerue to the holding company: This repre- 
sentation was wholly immaterial to any question concern- 
ing appellee’s or the holding company’s hability for ineome 
or excess profits taxes. An immaterial misrepresentation 


furnishes no ground of liability under 31 UW.S.C.aA. 2225s 


AV 
Fact That Appellee Did Not Serve Appellant with Records of Prior 
Proceedings in Same Court Does Not Constitute Grounds for 


Reversal. 

Appellant has specified as reversible error the refusal 
of the District Court to compel appellee to serve upon 
appellant and to file, along with the motion to dismiss and 
notiee thereof, copies of all the records and .proceedings 
in prior cases in the same court, involving one of the same 
parties, wpon which appellee stated in its notice to appel- 
lant that it would rely im making the motion to dismiss (R 
93). Appellant contends that appellee was required to do 
this because of Rule 3(b)(2)eof the Rules,of Praetige of 
the District Court which requires a moving party to serve 
and file “copies of all evidentiary matter which he intends 
{o submit in support of the motion * * *." (Aplt. Bi Shae: 
A proper interpretation of this rule would not necessarily 
include within the phrase “evidentiary matter” the pubhe 
records of prior proceedings in the same court involving 
one of the same parties. In any event, appellant cannot 
possibly have been prejudieed hy the failure of appellee 
to serve and file such papers, for the District Court in its 


order of disinissal relied solely upon the complaint itself 


20 nited States cr vel. Nessler v. Mercur Corp., 83 Fi2d 178 


Cir. 1986), cert. denied, 299 U.S. 576, Ol tL. ial. 82s. 
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(R 87). Furthermore, as shown above, the judgment of dis- 
missal inust be affirmed upon any appropriate ground re- 
gardless of whether such ground was relied upon by the 
eourt below. 28 U.S.C.A. § 2111 states the long-established 
rule: “Warmless error. On the hearing of any appeal or 
writ of certiorari in any case, the court shall give judgment 
after an examination of the record without regard to errors 
or defects which do not afiect the substantial rights of the 
parties.” 
CONCLUSION 

The judgment of disinissal should be affimned on any one 
or more of the f hee grounds: 

1. Possession by Government agencies and officers at 
the time this action was brought of evidence and informa- 
tion on which the action was based CANE the District 
Court of jurisdiction to pr oceed under 31 U.S.C.A. § 232. 

2, This action was not authorized by the Commissioner 
of Internal Revenue or the Attorney General of the United 
States as required by 26 U.S.C.A. § 3740. 

3. The complaint does not state sufficient facts to estah- 
lish appellee’s liability under 31 U.S.C.A. § 231. 

It is respectfully submitted that any one of these grounds 
is sufficient to require that the judgment of the District 
Court be affirmed. 


Dated: February 27, 19951. 


C. W. Doone 
Attorney for Appellee 


A. B. DunNE 
Dunne, Dunxe & PHELPS 


Of Cowirnsel 
(Appendix follows) 


APPENDIX 

Title 31, U.S.C.A. 
§231. LIABILITY OF PERSONS MAKING FALSE CLAIMS 

Any person not in the military or naval forces of the 
United States, or in the militia called into or actually em- 
ployed in the service of the United States, who shall make 
or cause to be made, or present or cause to be presented, 
for payment or approval, to or by any person or officer 
in the civil, military, or naval service of the United States, 
any claim upon or against the Government of the United 
States, or anv department or officer thereof, knowing such 
claim to be false, fictitious, or fraudulent, or who, for 
the purpose of obtaining or aiding to obtain the payment 
or approval of such claim, makes, uses, or causes to be 
made or used, any false bill, receipt, voucher, roll, ac- 
count, claim, certificate, affidavit, or deposition, knowing 
the same to contain any fraudulent or fictitious statement 
or entry, or who enters into any agreement, combination, 
or conspiracy to defraud the Government of the United 
States, or any departinent of officer thereof, by obtaining 
or aiding to obtain the pavment or allowance of any false 
or fraudulent claim, or who, having charge, possession, cus- 
tody, or control of any money or other public property used 
or to be used in the military or naval service, who, with in- 
tent to defraud the United States or willfully to conceal 
such money or other property, delivers or causes to be de- 
livered, to any other person having authority to receive the 
same, any amount of such money or other property less 
than that for which he received a certificate or took a re- 
ceipt, and every person authorized to make or deliver any 
certificate, voucher, receipt, or other paper certifying the 
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receipt of arms, ammunition, provisions, clothing, or other 
property so used or to be used, who makes or delivers the 
same to any other person without a full knowledge of the 
iruth of the facts stated therein, and with intent to defraud 
the United States, and every person who knowingly pur- 
chases or receives in pledge for any obligation or indebted- 
ness from anv soldier, officer, sailor, or other person called 
into or employed in the military or naval service any arms, 
equipments, amnimunition, clothes, military stores, or other 
public property, such soldier, sailor, officer, or other per- 
son not having the lawful mght to pledge or sell the same, 
shall forfeit and pay to the United States the sum of $2,000, 
and in addition, double the amount of damages which the 
United States may have sustained by reason of the doing 
or committing such act, together with the costs of suit; and 
such forfeiture and damages shall be sued for in the same 
suit. (R.S. $§ 3490, 54388.) 


§232. SAME; SUITS; PROCEDURE 

(A) The several district courts of the United States, the 
Distriet Court of the United States for the District of Co- 
lunbia, the several district courts of the Territories of the 
United States, within whose jurisdictional limits the person 
doing or comnitting such act shall be found, shall where- 
soever such act may have been done or comninitted, have full 
power and jurisdiction to hear, try, and determine sueh 
suit. 

(B) lixcept as hereinafter provided, such suit may he 
brought and carried on by any person, as well for himself 
as for the United States, the same shall be at the sole cost 
and charge of such person, and shall be in the name of the 


United States, but shall net be withdrawn or discontinued 
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Without the consent, in writing, of the judge of the court 
and the district attorney, first filed in the case, setting 
forth their reasons for such consent. 
(C) Whenever any such suit shall be brought by any per- 
son under clause (B) notice of the pendency of such suit 
shall be given to the Umited States by serving upon the 
United States attorney for the district in which such suit 
shall have been brought a copy of the bill of complaint and 
by sending, by registered mail, to the Attorney General of 
the United States at Washington, District of Columbia, a 
copy of such bill together with a disclosure in writing of 
substantially all evidence and information in his posses- 
sion material to the effective prosecution of such suit. The 
_ United States shall have sixty days, after service as above 
provided, within which to enter appearance in such suit. 
If the United States should fail, or clecline in writing to the 
eourt, during said period of sixtv days to enter any such 
suit, such person may carry on such suit. If the United 
States within said period shall enter appearance in such 
suit the same shall be earried on solely by the United States. 
In carrying on such swit the United States shall not be 
bound by any action taken by the person who brought it, 
and may proceed in ali respects as if it were instituting 
the suit: Provided, That if the United States shall fail to 
carry on such suit with due diligence within a period of six 
months from the date of its appearance therein, or within 
such additional time as the court after notice may allow, 
such suit mav be carried on by the person bringing the 
same in accordance with clause (B) above. The court shall 
have no jurisdiction to proceed with any such suit brought 
under clause (B) or pending suit brought under this sec- 
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tion whenever it shall be made to appear that such suit 
was based upon evidence or information in the possession 
of the United States, or any agency, officer or employee 
thereof, at the time such suit was brought: Provided, how- 
ever, That no abatement shall be had as to a suit pending 
on December 23, 19438, if before such suit was filed sueh 
person had in Ins possession and voluntarily disclosed to 
the Attorney General substantial evidence and information 
which was not theretofore in the possession of the Depart- 
ment of Justice. 
(D) In any suit whether or not on appeal pending on De- 
cember 238, 1943, brought under this section, the court in 
which such-suit is pending shall stay all further proceed- 
ings, and shall forthwith cause written notice, by registered 
mail, to be given the Attorney General that such suit is 
pending, and the Attorney General shall have sixty days 
from the date of sueh notice to appear and carry on such 
suit in accordance with clause (C). 
(14) (1) Tn any such suit, if carried on by the United States 
as herein provided, the court may award to the person 
who brought such suit out of the proceeds of such suit or 
anv settlement of any claim involved therein, which shall 
be collected, an amount which in the judgment of the court 
is fair and reasonable compensation to such person for dis- 
closure of the information or evidence not in the possession 
of the United States when such sitt was brought. Any 
such award shall in no event exceed one-tenth of the pro- 
ceeds of such suit or any settlement thereof. 

(2) In any such suit when not carried on by the United 
States as herein provided, whether heretofore or hereafter 


brought, the court inav award to the person who brought 
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such suit and prosecuted it to final judgment, or to settle- 
ment, as provided in clause (B), out of the proceeds of 
such suit or any settlement of any claim involved therein, 
which shall be collected, an amount, not in excess of one- 
fourth of the proceeds of such suit or any settlement 
thereof, which in the judgment of the court is fair and 
reasonable compensation to such person for the collec- 
tion of any forfeiture and damages; and such person 
shall be entitled to receive to his own use such reasonable 
expenses as the court shall find to have been necessarily in- 
eurred and all costs the court may award against the de- 
fendant, to be allowed and taxed according to any provision 
of law or rule of court in force, or that shall be in force in 
suits between private parties in said court: Provided, That 
such person shall be hable for all costs incurred by hin- 
self in such case and shall have no claim therefor on the 
United States. As amended June 25, 1936, c. 804, 49 Stat. 
W721; Dec. 23, 1943, c. 377, $1, 57 Stat. 608. 


$233. DUTY OF DISTRICT ATTORNEY AS TO SUCH CASES 

It shall be the duty of the several district attorneys of 
the United States for the respective districts, for the Dis- 
trict of Columbia, and for the several Territories, to be 
diligent in inquiring into any violation of the provisions 
of section 231-of this title by persons liable to such suit, 
and found within their respective districts or Territories, 
and to cause them to be proceeded against in due form of 
law for the recovery of such forfeiture and damages. And 
such person may be arrested and held to bail in such sum 
as the district judge may order, not exceeding the sum of 
$2,000, and twice the amount of the damages sworn to in 
the affidavit of the person bringing the suit. (R.S. § 5492.) 
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$234. Repealed. Dec. 23, 1943, c. 377, §2, 57 Stat. 609 


§235. LIMITATION OF SUIT 

Every such suit shall be commenced within six years 
from the commission of the act, and not afterward. (B.S. 
§ 3494.) 


Before December 23, 1943, $$ 232 and 234 read as fol- 
5) 3 


lows: 


$232. SAME; SUITS 

The several district courts of the United States, the dis- 
trict court of the United States for the District of Colun- 
bia, the several district courts of the Territories of the 
United States, within whose jurisdictional linits the person 
doing or committing such act shall be found, shall, where- 
soever such act may have been done or committed, have 
full power and jurisdiction to hear, try, and determime 
such suit. Such suit may be bronght and earried on by any 
person, as well for himself as for the United States; the 
same shall be at the sole cost and charge of such person, 
and shall be in the name of the United States, but shall not 
be withdrawn or discontinued without the consent, in writ- 
ing, of the judge of the court and the district attorney, first 
filed in the case, setting forth their reasons for such c¢on- 
sent. (R.S. § 3491.) 


§234. RIGHTS OF PERSONS PRESENTING SUCH SUITS 

The person bringing said suit and prosecuting it to final 
judginent shall be entitled to receive one-half the amount 
of such forfeiture, as well as one-half the amount of the 


damages he shall recover and collect; and the other halt 
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thereof shall belong to and be paid over to the United States ; 
and such person shall be entitled to receive to his own use 
all costs the court may award against the defendant, to be 
allowed and taxed according to any provision of law or rule 
of court in force, or that shall be in force in suits between 
private parties in said court; Provided, That such person 
shall be liable for all costs incurred by himseli in the ease, 
and shall have no claim therefor on the United States. 
(B.S. § 3493.) 


